The Dutch 'Wet Collectieve Afwikkeling Massaschade' (WCAM) [Collective Settlements Act] 
The Dutch WCAM as a European model?
The Dutch 'Wet Collectieve Afwikkeling Massaschade' (WCAM) [Collective Settlements Act] has become an important model in the context of the European discussion on the development of collective procedures. Especially the settlements in the transnational Shell and Converium cases have attracted considerable attention around the world. 1 The German government has explicitly pointed to the 'successful Dutch model' of settlement rules in its reform plans regarding the German law on a model procedure for capital markets claims.
2 In a nutshell, the Dutch WCAM enables a settlement between a potential defendant and a legal entity that purports to represent potential plaintiffs -such as an association or foundation, be it already existing or created ad hoc as an SPV/SPE (special purpose vehicle/special purpose entity) to be a party to the settlement. This settlement is presented to the court and can be declared binding by the court if the court finds it to be an adequate solution to the case. The court declaration then creates a legally binding effect for all affected persons, unless they declare an opt-out after being informed about the procedure and the settlement. As the Shell and Converium cases show, this effect does not end at the Dutch borders, but can potentially be of a European or even worldwide scale. The next question is therefore whether and how the WCAM model fits within the European system of civil procedure. 4 More specifically, under what circumstances will a WCAM settlement be recognized as binding in other EU Member States? At this moment, this question may be primarily of academic interest; in the future, if collective procedures should become more widespread in the EU Member States, it may also become relevant in practice. Furthermore, the recognition question leads to important issues of jurisdiction, fair trial and ordre public which must be taken into account if one looks at the WCAM as a possible model for future EU rules on collective procedures. Under the current system in EU procedural law, the recognition question is posed from the perspective of a specific Member State according to Articles 33 et seq. EC Regulation 44/2001 (Brussels I Regulation). In this article, the question will be discussed from the perspective of the German legal system, but one should expect that some of the issues outlined below are also relevant in other Member States; this holds true in particular for common principles such as the fair trial requirement in Article 6 of the European Convention on Human Rights (ECHR) and Article 47(2) of the EU Charter of Fundamental Rights.
5
The recognition question will remain relevant even after the reform of the Brussels I Regulation that is currently being discussed in the EU institutions. Although this reform is aimed at the abolition of exequatur proceedings in the sense of a 'free movement of judgments', its current draft contains an exception that leaves the exequatur procedure -and thus the possibility of ordre public scrutiny -intact for collective pro- 10 Converium case (12 November 2010), para. 2.9 (supra n. 1).
A. Halfmeier
11 The Gerechtshof's reference to ECJ Case C-38/81, Effer v. Kantner, [1982] ECR 825, does not really solve this problem as that case dealt with the question of the validity of a contract as a prerequisite for the enforcement of a specific contractual obligation, not with a declaration of a contract as legally binding.
12 Converium case (12 November 2010), paras. 2.10 and 2.11 (supra n. 1); Shell case, paras. 5.18 et seq. (supra n. 1).
ceedings. 6 According to the European Commission, the differences in collective procedures among the Member States are so grave that the 'required level of trust' for an abolition of exequatur proceedings does not yet exist in this area. 7 In this regard, it is hoped that further practical experiences as well as academic discussion may lead to that amount of trust among the Member States. This article will first examine the jurisdiction claimed by the Gerechtshof Amsterdam in transnational WCAM cases (section 2). Afterwards, the question is discussed whether such settlements are 'decisions' to be recognized under the Brussels Regulation system at all (section 3) and whether there are any grounds for non-recognition as viewed from the German perspective (section 4). The conclusion (section 5) will show that such recognition is possible and that the Dutch WCAM is therefore indeed a promising model for the future of collective litigation in Europe.
Jurisdiction of the Gerechtshof Amsterdam
Under the Dutch procedural rules introduced by the WCAM, the Gerechtshof Amsterdam has exclusive jurisdiction for the declaration of the binding effect of a settlement. However, this is to be distinguished from the question of international jurisdiction, in particular under the EU Brussels I Regulation insofar as parties from other Member States are concerned.
8
It should be noted that according to Article 35(3) Brussels I Regulation, the jurisdiction of the original court is not a prerequisite for recognition or enforcement in another Member State. The Regulation relies here on mutual trust among the Member State courts in that they will correctly apply the jurisdictional rules; it only protects the defendant in case of default judgments. 9 However, Article 35(1) lays down certain exceptions to this principle, namely for insurance and consumer contracts and for the rules of exclusive jurisdiction. Whether one of these exceptions applies to a WCAM settlement depends on the individual case. For example, in securities cases, the sale of securities to natural persons for private investment purposes may be a consumer contract in the sense of Article 15(1) Brussels Regulation, so that the other party may only sue the consumer in his or her home state according to Article 16(2). However, securities cases such as Shell and Converium normally do not deal with contractual claims but rather with non-contractual claims such as prospectus liability so that Article 15 will normally not be applicable. But even if international jurisdiction is not an issue with regard to recognition and enforcement under the Brussels Regulation, it should nevertheless be discussed: The necessary mutual trust among the Member States is in danger if one Member State would regularly overstep the boundaries created by the Regulation's jurisdictional rules. For this reason, one should look more closely at the jurisdictional arguments delivered by the Gerechtshof Amsterdam in the Shell and Converium cases. In this respect, one may distinguish between two issues: One is jurisdiction over the parties who have actually come to the court to have their settlement agreement declared binding, that is, the representative of the potential plaintiffs, on the one side, and the potential defendant on the other. The second and more complicated question is whether there is also jurisdiction over the absent 'class members' or potential plaintiffs.
Jurisdiction over the actual parties to the settlement
The first issue poses few problems since the parties actively go to the Gerechtshof Amsterdam with their application to declare the settlement binding. With this application, they consent at least implicitly to the Gerechtshof's jurisdiction. Therefore, this court's jurisdiction could be based on Article 23 Brussels I Regulation if it were not for the formal requirements of that provision; but at least jurisdiction is given by tacit consent according to Article 24 Brussels I Regulation, unless there would be the rare case of a matter under exclusive jurisdiction (Art. 22). Nevertheless, in the Converium case, the court referred to Article 5(1) Brussels I Regulation as the obligations under the settlement were to be fulfilled in the Netherlands. 10 This argument seems somewhat superfluous and also not fully convincing: Article 5(1) speaks of the 'obligation in question' and is therefore designed to cover cases where a specific alleged contractual obligation is to be enforced, but not declaratory cases regarding the binding force of a contract.
11 Therefore, the international jurisdiction of the Gerechtshof Amsterdam does not depend on the fact that the settlement proposal includes obligations that are to be performed in the Netherlands. It is sufficient that the actual parties to the proceedings consent to its jurisdiction through their application to the court.
Jurisdiction over absent class members?
The situation is much more complicated with respect to those persons who do not appear before the Gerechtshof Amsterdam, but who are meant to be bound by the settlement. This binding force for every affected person -unless they choose to opt-out after notification -makes the WCAM procedure attractive and brings it very close to the US class action. At the same time, it raises difficult questions in the area of jurisdiction.
The Gerechtshof Amsterdam has argued in both the Shell and Converium cases that it has jurisdiction over the absent 'class members' according to Article 6(1) Brussels I Regulation because there were some class members domiciled in the Netherlands and the case needed a uniform decision for all class members. 12 If one looks at the language of that provision, it speaks of persons who 'may be sued'. This does not really fit the situation where an agreement is made that gives the absent class members enforceable claims. The Gerechtshof work- around this problem by explaining that due to the binding force of the settlement under the Dutch WCAM rules, the decision to make the settlement binding not only grants certain claims to the class members but also precludes them from claiming anything other or more than what is fixed for them in the settlement. Therefore, the application to declare the settlement binding is seen as similar to a negative declaratory action against all class members in the sense that the court is asked to declare that they will not get more than what the settlement provides for. 13 In that sense, the class members are 'sued' and Article 6(1) may be applicable. If, for the sake of argument, one follows this construction by the court, it still has to be asked whether the 'close connection' requirement of that provision is given in such cases. The case law of the European Court of Justice (ECJ) on this provision is not very precise.
Recognition of a WCAM settlement in Germany
14 On the one hand, the ECJ has argued that alleged violations of a European patent by sister companies in several Member States are not sufficiently connected as these violations are to be judged by the respective Member States' patent laws.
15 On the other hand, the same court has later said that Article 6(1) can be used even if several claims are based on different legal provisions. 16 In view of such a lack of clarity, the Gerechtshof Amsterdam is probably well within the interpretational frame set by the ECJ when it finds that the respective claims in the Shell and Converium cases are sufficiently connected even if they may be based on several different applicable national laws.
17 However, if one considers the EU-wide importance of the specific cases and of the developments in Dutch law, a reference to the ECJ to clarify things would have been quite appropriate even if it had stalled the proceedings for some time.
18
By basing its jurisdiction on Article 6(1) Brussels I Regulation, the Gerechtshof Amsterdam has found a practical solution that is at least not in conflict with ECJ case law. From an academic point of view, however, the problems lie deeper: Is it really the same -as the Gerechtshof seems to imply -to be sued as a defendant (and be it in a negative declaratory action) and to be part of a class of potential plaintiffs whose claims are defined in a settlement with the chance to opt out if one does not agree with the terms of the settlement? These are different positions: As a defendant in an ordinary action, one clearly risks losing something (including the payment of costs), and there is no 'opt-out' possibility when one is sued in court. As a member of a WCAM settlement group, one can probably gain something in comparison to not enforcing one's rights at alland if one wants to take individual enforcement action, one is free to do so and to opt out of the settlement. It is therefore not very convincing to describe the absent class members in WCAM proceedings as 'defendants' in the sense of the Brussels I Regulation.
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Historically, it is clear that the Brussels I Regulation -and the Brussels Convention of 1968 as its predecessor -was only concerned with the situation of regular defendants in ordinary civil or commercial proceedings. Precisely because they have no opt-out possibility, the general aim was to protect them from being dragged into a foreign court (Arts. 2 and 3) unless -as an exception to the actor sequitur forum rei principle -there was sufficient reason for being sued in a foreign court (Arts. 5 et seq.). This aim becomes clear in the explanatory report on the 1968 Brussels Convention, which speaks of the difficulties to 'defend oneself in the courts of a foreign country'.
20 More specifically and with regard to Article 6(1), these materials give the example of 'joint debtors' to be sued together, 21 but clearly not of a number of creditors as it is typically the case in the WCAM proceedings. The whole idea of jurisdiction over potential plaintiffs in a collective procedure was not thought of at the time and therefore does not fit with the language and aim of Articles 2 et seq. Brussels Convention/Regulation. This leaves us with a big black hole in the EU jurisdictional rules as far as the WCAM or similar collective procedures are concerned. Even the planned reform of the Brussels Regulation does not propose any solutions to this problem. In the absence of adequate legal provisions, what are the national courts to do? The solution of the Gerechtshof Amsterdam is to try to make the existing rules like Article 6(1) fit the new problems even if they need to be stretched somewhat. If one goes in that direction, one should involve the ECJ in order to have a uniform European interpretation.
22 A different solution -which would have the benefit of realistically exposing the problem -would be to simply admit that 'jurisdiction over absent class members' is a concept that the Brussels I Regulation in its current state does not cover at all and that therefore at the moment is left to the Member States themselves -provided that they follow basic human rights standards which will be discussed below when the question of recognition is raised.
Recognition of a 'settlement'?
Looking into the area of recognition, one needs to determine whether a court-approved settlement can be the object of recognition in other Member States. The language of the Brussels I Regulation is not very helpful in this respect: According to Articles 33 et seq., 'judgments' must be recognized in all Member States. The definition in Article 32 tautologically states that a judgment is 'any judgment', whatever it may be called.
With regard to settlements, the Brussels I Regulation contains a specific provision in Article 58 for a 'settlement which has been approved by a court', so that these are to be distinguish- Will D be successful in claiming that the case is inadmissible because there is already res judicata by virtue of the Gerechtshof Amsterdam's settlement decision? The answer would be no if we see the Gerechtshof's decision as a settlement according to Article 58: D does not want the 'enforcement' of the settlement in the sense of Article 38. Instead, D wants the recognition of the declaratory content of that decision, namely that S -as well as all other affected shareholders -is entitled to amount X and nothing more. Such recognition will only take place if the Gerechtshof's decision is seen as a judgment in the sense of Article 32 Brussels I Regulation. The ECJ has addressed the interpretation of this provision in its relation to settlements in 1994 in the Solo Kleinmotoren case. 25 In that case, the German Federal Court had asked the ECJ whether a German court-documented settlement whichto simplify the case -declared that after a certain payment the parties no longer had any claims against each other, could hinder the enforcement of a subsequent Italian court judgment on the same issues. The ECJ decided that this German courtdocumented settlement was not a 'judgment' in the sense of today's Article 32 Brussels I Regulation 26 and therefore could not hinder the enforcement of the Italian judgment. In this context, the ECJ construed the term 'judgment' as something that 'must emanate from a judicial body of a Contracting State deciding on its own authority on the issues between the parties' and contrasted this with settlements as being 'essentially contractual in that their terms depend first and foremost on the parties' intention'.
27 Whether this is a correct depiction of the practice of German court settlements is questionable: It is very often the case that the court proposes (and the Oberlandesgericht Stuttgart apparently did this in Solo Kleinmotoren) 28 and discusses the terms of a settlement with the parties during an oral hearing, so that the terms of the settlement may clearly be influenced by the court.
But even if one takes Solo Kleinmotoren as the existing case law, its description of a settlement -in contrast to a judgmentdoes not really fit with the details of the WCAM procedure. First of all, the Dutch law itself gives the Gerechtshof's decision binding legal force similar to an ordinary judgment.
29 This point was taken up by Advocate General Gulmann in Solo Kleinmotoren, when he argued that settlements do not have Rechtskraft and therefore should not be considered as judgments whereas 'consent judgments' as they are known in the United Kingdom and other Member States do have this force and therefore are judgments -even if they also correspond to the will of both parties or have even been drafted by the parties.
30
A further and probably decisive difference between an 'ordinary' two-party settlement and a court decision that declares a WCAM settlement binding is that the former is indeed 'essentially contractual' in the sense that it binds only the two contracting parties. The WCAM settlement, however, binds every person in the group of possible claimants even though none of these persons may have actually participated in the proceedings, let alone in the drafting of the settlement agreement. This erga omnes effect of the decision to declare the settlement binding clearly sets it apart from conventional settlements. The erga omnes effect of the decision cannot come from a contract, since the affected group has not participated in any contract. Even though the group is 'represented' by the self-appointed foundation or other institution, this representation is not based on any mandate or order by the affected persons (as may be the case with opt-in group actions), but the power of representation exists only by virtue of the special WCAM procedure and in particular through the Gerechtshof's decision to declare the settlement binding. Here, therefore, we do not have a case of contractual self-binding as was the case in Solo Kleinmotoren. Instead, in the WCAM procedure, the binding effect on all affected parties emanates from the Gerechtshof's own authority, to use the ECJ's own words. Furthermore, in the WCAM proceedings, and unlike in the German settlement that was at issue in Solo Kleinmotoren, 31 the Gerechtshof must determine, of This conclusion is supported by most of the relevant literature. In general commentaries on Article 32, it is said that a consent judgment is 'probably' a judgment in the sense of that provision 32 and that the key issue is whether the judge has a 'certain control' over the content of the decision, as such control is typical of the exercise of judicial authority.
Recognition of a WCAM settlement in Germany
33 Specifically on the WCAM procedure, leading German commentators have already argued that a WCAM decision should fall under Article 32 because the court does not only document the settlement, but scrutinizes its content to safeguard the interests of the victims. 34 In the WCAM procedure, the court also hears the opinion of and possible objections from interested parties with regard to the proposed settlement. The court may also suggest alterations to the settlement and refuse to declare it binding if the parties do not follow such suggestions. It is therefore quite convincing when the Dutch literature argues that the court in the WCAM procedure 'renders a judgment', 35 mainly because of the 'considerable degree of control on the substance of the settlement'.
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It has thus become clear that the decision to declare a WCAM settlement binding is a judgment in the sense of Article 32 Brussels I Regulation and is therefore entitled to ipso iure recognition in all EU Member States, unless one of the grounds for non-recognition according to Article 34 is given.
4.
Non-recognition according to Article 34 Brussels I Regulation?
Violation of ordre public (Art. 34 no. 1)

Applicable criteria
The main issue here is the ordre public exception in Article 34 no. 1. This provision reflects the idea that the Member States' laws are not yet harmonized in such a way that major frictions between them can be completely ruled out and gives the possibility of a denial of recognition in exceptional cases. This exceptional character of the provision means that it must be applied restrictively. 37 In today's wording of the provision, this is underscored by the word 'manifestly contrary to public policy'. Even though the provision refers to the internal public policy of the Member State in which recognition is sought, this cannot mean that the Member States are completely free in its application as that would defeat the regulation's purpose. The ECJ has therefore said that there are limits to the application of the ordre public concept and that these limits are 'a matter of interpretation of that regulation', 38 thus being controlled by the ECJ. According to the ECJ case law, these limits mean that only manifest breaches of 'essential' rules of the forum state's law or a violation of 'fundamental' rights or principles may constitute an ordre public violation in the sense of this provision.
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Before the Krombach decision 40 it was even doubtful whether procedural law differences among the Member States could amount to an ordre public violation at all or whether such a violation was confined to differences in substantive law. 41 In Krombach, the ECJ has shown that this possibility exists in particular with respect to the fair trial guarantee in Article 6 ECHR. 42 Nevertheless, this extreme case shows that violations of the ordre public regarding procedural law will be very rare as one may assume that all Member States normally respect such fundamental procedural rights.
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As a starting point, it is clear that mere differences between the procedural laws of the Member States -or in concreto the fact that German law does not have an opt-out settlement procedure comparable to the WCAM -do not necessarily mean that there is a violation of the German ordre public. 44 In this respect, the criteria applicable to Article 34 no. 1 Brussels I Regulation do not differ from the criteria that have traditionally been used by the German courts in the area of the recognition and enforcement of foreign judgments.
45 For example, the German Federal Court has clearly stated that the recognition of a foreign judgment must not be refused simply because the foreign procedure deviates from mandatory rules of German procedural law.
46 According to the Federal Court, a violation of the ordre public in view of the foreign procedural law is only given if the foreign procedure can no longer be regarded as an orderly procedure that respects the rule of law. 47 In the German literature, it is said that a violation of the procedural ordre public is given if the foreign procedure 'violates fundamental requirements of procedural justice which we cannot disregard without deeply violating our Rechtsgefühl'.
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From the viewpoint of German law, one must therefore look at the WCAM procedure and ask whether it violates such essential principles of German law. In this respect, there are mainly two critical issues: One is the constitutional guarantee of the right to be heard in relation to the notification of absent class members, the other is the 'disposition principle' that is often seen as a cornerstone of German civil procedure law. regarding a possible recognition of US class actions. 49 The US class action is similar to the WCAM procedure at least insofar as it also creates an erga omnes effect with respect to the class members unless they opt out of the procedure. In the German literature, it is still disputed whether the results of US class actions may be recognized in Germany or not. 50 The courts have not yet had an opportunity to address this question directly.
Both issues have been extensively discussed in the literature
A. Halfmeier
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Turning to constitutional law first, Article 103(1) of the German Constitution guarantees everybody the right to be heard in a court procedure that affects his or her rights. Interpreting this provision, the German courts have stressed that it does not require specific procedures or formalities to be complied with.
52 Instead, in evaluating the constitutionality of proceedings, the courts have looked to the purpose of the right to be heard: It requires to give the affected person an opportunity to express himself before a decision is made.
53 Furthermore, it preserves human dignity by allowing the participants an opportunity to influence the proceedings.
54 As long as the foreign procedure respects these principles, there is no violation of the procedural ordre public. 55 This means that if an affected person is individually notified of the proceedings and thus has a real possibility to either influence the WCAM proceedings or opt out (and thereby evade any binding force of the settlement), the right to be heard is complied with in principle. The more difficult cases are those where affected persons are not notified individually, but through other means such as websites, newspaper advertisements or other public media. If such measures are adequately designed, there is a certain probability that the affected persons will take notice, but this obviously cannot be guaranteed. In comparison to individual notice, such instruments of public notice are therefore only second best. If individual notices are possible with reasonable effort -in particular when addresses are known to the court or to the parties or can be determined more or less easily -the German courts have held that the right to be heard requires such individual notice.
56 On the other hand, it is also accepted under German constitutional law that procedures of public -and thus potentially fictitious -notice may legitimately be used in cases where the names and/or addresses of the affected persons are neither known nor readily available. 
Comparable procedures in German law
This general proposition can be illustrated with many examples which show that forms of public and therefore potentially fictitious notice are common practice in current German law. In administrative law, public notices are common in many areas, for example in zoning law and environmental law. 58 If an affected person does not react to such public notices within a specified period of time, she loses her right to intervene in the relevant procedure.
59 In zoning law, for example, this may lead to a significant financial loss for a property owner when the status of her real estate is changed from building land to non-building land. In corporate law, there is a long-standing rule in the German Commercial Code which states that a judgment against a commercial partnership has res judicata effect also against an individual partner of that company (being personally liable for its debts) as the law assumes that every partner of the partnership will be or at least should be informed about such proceedings.
60 Significant similarities to class actions can be found in the German Spruchverfahrensgesetz that deals with the valuation of a company's shares, for example to determine the amount of compensation due to minority shareholders in cases of a squeeze-out. Here, a common representative for all affected shareholders is appointed, and this is published on an official website. There is no individual notice to the affected persons and not even a possibility to 'opt out'. Nevertheless, the representative acts for these persons in the proceedings and the resulting court decision are legally binding on all shareholders. In German literature, these proceedings were already referred to as a model for a possible German group action.
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The most significant parallels to class actions probably come from the field of insolvency law. As in the class action context, the goal in insolvency law is to efficiently arrive at a binding solution with a large group of affected participants. In the interest of procedural efficiency, German insolvency law relies heavily on public and thus potentially fictitious notices. An individual notice regarding the initiation of insolvency proceedings is sent only to those creditors who are known to the court with their name and address.
62 Beyond that, the court is not obliged to find any further creditors who are not yet registered in the files.
63 Instead, there is a public notice on an official website and it is the creditors' burden to check this website and participate in the proceedings or risk losing their claims.
The same mechanism is used in Germany where an Insolvenzplan is at issue. This is an instrument that may be used to restructure an insolvent company with a view to continuing its operations, and it typically involves a 'hair cut', a swap or other modifications or reductions of the creditors' claims. After the Insolvenzplan is approved by the court, it has binding legal effect on every creditor, regardless of whether this creditor has in fact known about the procedure. 64 Again, individual notice is given only to creditors whose address is already on file, for all others the public notice on the internet is deemed sufficient. 65 The German Constitutional Court has explicitly approved such rules as being compatible with the constitutional right to be heard:
'From a constitutional law perspective, there is nothing wrong with giving public notification the effect of service of process, as long as the protection of rights before the courts is not inadequately restricted by such rules [citation omitted; AH]. In mass procedures with a large number of affected persons which cannot always be fully determined beforehand, this form of service is adequate and therefore prescribed by the legislator in many instances. Insolvency proceedings usually have a large number of participants whose identity and residence are not always known These principles stated by the German Constitutional Court are also applied in other areas of German procedural law. Before the administrative courts, if more than 50 persons are necessarily affected by the proceedings, public notification is sufficient to create the binding force of the decision for all these persons, irrespective of whether they in fact participate or even take note of the proceedings.
67 An explanatory commentary states that these provisions are necessary for the 'special circumstances of mass proceedings' and are designed to allow the court to hear 'large proceedings within adequate time'. 68 A similar rule is used in social security cases with more than 20 affected persons.
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All these examples show, the constitutionally guaranteed right to be heard in Germany is understood in a functional way.
70 It does not always require an individual notice to every affected person. Instead, it needs to be put into an adequate relationship with efficiency goals, and therefore does indeed allow the use of public and thus potentially fictitious notice in mass procedures, as is regularly done in the existing German procedures described above.
Article 6 European Human Rights Convention
In determining the adequate limits of the ordre public exception, the ECJ has stressed that the ECHR and in particular its 'fair trial' principle (Art. 6 ECHR) should receive special attention as it gives an indication of the common traditions of the Member States with respect to fundamental rights. 71 Even though Article 6 ECHR does not explicitly mention a 'right to be heard' as the German Constitution does, it should be obvious that this is necessarily included in every acceptable conception of a 'fair trial' and that therefore Article 6(1) ECHR is in this respect identical with Article 103(1) of the German Constitution.
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These parallels are not only theoretical, but also appear in the case law of the European Court of Human Rights (ECtHR) in Strasbourg. Just as the German Constitutional Court has done in the case cited above with respect to insolvency law, its colleagues on the other side of the Rhine have accepted that in mass procedures, not every single claim must necessarily be dealt with individually. The leading case here is Lithgow v. United Kingdom, which concerned claims from shareholders of an industrial company that was nationalized by the British government in pre-Thatcher times. To avoid a flood of individual litigations, the relevant British statute introduced a 'stockholders' representative' who was elected by the shareholders of the affected companies or alternatively appointed by the government. Negotiations regarding compensation claims were held only with this representative and individual litigation for compensation was precluded under the statute.
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The Strasbourg court first stated in the abstract that the right to an individual procedure may be limited or restricted if such restriction serves a legitimate goal and is not disproportional. 74 According to the court and in this specific case, these requirements were fulfilled, because in the context of a large nationalization procedure, a flood of individual compensation claims would be impossible to handle. The court argued that the interests of the shareholders were sufficiently protected as they could take part in a shareholders' assembly which could influence the representative and even vote him out of office.
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Later, the Strasbourg court had to deal with a German statute that liberalized the rules regarding attorney representation at the higher courts -thus ending the previously existing oligopoly of certain lawyers. These lawyers complained to the court that their right to be heard had been violated because they had not been heard individually. Here, the court referred to Lithgow and saw no violation of Article 6 ECHR since 'in proceedings involving a decision for a collective number of individuals, it is not always required or even possible that every individual concerned is heard before the court'.
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This case law of the Strasbourg court shows that an opt-out procedure including public notice is a 'fair trial' in the sense of Article 6 ECHR if the procedure is introduced for a legitimate purpose, if the restrictions on individual rights -such as public notice -are proportional to this purpose and if sufficient effort is made to inform the affected persons adequately about the procedure and about their right to opt out. 77 With regard to these standards, there is probably not much difference between the constitutional requirements in Germany and in the Netherlands as well as under Article 6 ECHR: All three legal orders seem to agree that a fair trial does not necessarily require individual notice or participation, but nothing more -and nothing less -than what has been called the 'best notice practicable under the circumstances' in the US class action procedure. 78 
The disposition principle
In Germany, foreign opt-out procedures are often viewed critically as they allegedly violate the 'disposition principle' that is said to be a core idea of German civil procedure. 79 It guarantees everybody free disposition over their claims in the sense that they cannot be forced to realize such claims or bring them before the courts. 80 The disposition principle can be understood as the procedural side of the more general principle of private autonomy as a core concept of liberal private law in its classical understanding. However, the basis and extent of the disposition principle is disputed and it probably does not absolutely prohibit the enforcement of somebody's rights without his or her consent.
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Looking at the WCAM procedure, the individual claim holder is typically better off with this procedure than without it: If she has very small claims, she will probably not bring them before the courts anyhow out of rational disinterest, so the settlement procedure can only improve her position. The loss or partial loss of the claim according to the terms of the settlement is irrelevant for a claim holder who would not have pursued the claim anyhow. In such small claims cases, the disposition principle therefore does not need protection because the claim holder does not want to dispose at all. With regard to bigger claims or where the claim holder is -for whatever reason -willing to pursue the claim in court, her freedom of disposition is protected through the notice system. If the Dutch court gives 'best notice possible under the circumstances', a claim holder who is alert and informing herself about her possibilities will be reached by the notice and can then dispose by opting out of the Dutch procedure or even participating in it. In these cases, the right to be heard at the same time protects the disposition principle. 82 The remaining burden for the claim holder is to react when notified. This burden seems bearable and proportional in view of the efficiency advantages of a collective resolution of mass damages.
Preliminary result
In conclusion, both the right to be heard in Article 103(1) of the German Constitution and the fair trial principle in Article 6 ECHR allow the use of public and thus potentially fictitious notices in mass procedures under certain conditions. Therefore, the use of such notices in the Dutch WCAM settlement procedure does not as such constitute a violation of the German ordre public in the sense of Article 34(1) Brussels I Regulation.
4.2
Adequate service of process (Art. 34 no. 2)
All of the considerations above may be superfluous if one considers Article 34(2) to be the relevant provision with regard to the recognition of a Dutch WCAM decision in Germany. The reason for this is that Article 34 no. 2 is seen as lex specialis in relation to no. 1 when it comes to violations of the right to be heard: In the situation described by Article 34 no. 2, only the criteria of no. 2 shall be applied and no recourse can be had to general considerations as in Article 34 no. 1. 83 However, Article 34 no. 2 does not fit the situation discussed here. First of all, the provision is about the protection of a 'defendant'. This is not the case in the WCAM situation insofar as the notifications of the absent group members are concerned. They are potential plaintiffs and not defendants who are sued. As discussed above with regard to the jurisdictional issues, one should admit that the Brussels Regulation as well as the preceding Brussels Convention were simply not designed with collective actions and their specific problems in mind. 84 In view of this insufficient design, one should not bend a rule like Article 34 no. 2 out of its shape where it is clearly designed to apply to an ordinary two-party civil litigation. Furthermore -and in contrast to the jurisdiction problem, where there is no solution in the existing provisions -an extensive or even twisted interpretation of Article 34 no. 2 is not necessary since one may always fall back on the general principle of Article 34 no. 1 as discussed above. This has also been exercised by the ECJ in the Krombach case where the court acknowledged that there may be issues regarding fair trial and the right to be heard outside of (today's) Article 34 no. 2 and then dealt with these issues under the general rule in no. 1. Nevertheless, there are authors who tend to apply Article 34 no. 2 in the WCAM context. 85 This position may be supported by the ECJ's Hendrikman judgment where the court stated that the term 'default judgment' also covers a situation in which the defendant was allegedly represented by an attorney even though this attorney had no authority to act for the defendant. 86 However, the difference with the WCAM procedure still lies in the fact that in Hendrikman the affected person was a defendant in ordinary civil proceedings, while the absent class members in the WCAM procedure are not defendants in the classical meaning of the term. Notwithstanding this question of whether Article 34 no. 2 is applicable at all, the next issues in the context of that provision would be adequate time and the form of service of documents on the 'defendant' -in this case on the absent group members if one regards them as 'defendants' regarding the declaratory action brought 'against' them by the settlement parties. Here, it is important to note that the Brussels I Regulation in its current form abolished the requirement that such documents must be 'duly' served upon the defendant and therefore no longer relies on formalities, but on the factual requirement that the defendant must be enabled to arrange for his defence: 'A mere formal irregularity in the service procedure will not debar recognition or enforcement if it has not prevented the debtor from arranging for his defence.' 87 Whether this has been the case or not is a question of fact where all relevant circumstances must be taken into account. 88 However, it is also said that the formal rules regarding service of process still play a role even under today's version of Article 34 no. 2: If the service on the defendant was effected according to the applicable rules -within the EU, this is mainly the Service Regulation no. 1393/2007 -this will normally be sufficient for the recognition of the judgment insofar as Article 34 no. 2 is concerned. 89 Conversely, a severe violation of such service provisions may indicate grounds for non-recognition according to this provision. 90 Therefore, it is advisable in a WCAM procedure to follow the Service Regulation and other applicable instruments and this was done by the Gerechtshof Amsterdam in the Shell and Converium cases.
91
The Service Regulation, however, is not applicable with regard to potential recipients of a document whose address is unknown, so that national rules on public notice or other procedures can be used. 92 Insofar as addresses are not known and cannot be ascertained with reasonable effort, 93 public notifications as used by the Gerechtshof Amsterdam are therefore sufficient. Such public notices or other forms of fictitious service under the Member States' procedural laws are not forbidden by Article 34 no. 2 Brussels I Regulation.
94
In addition, Article 34 no. 2 places a heavy burden of activity on the defendant (or the absent group member): If he is in fact informed about the proceedings -albeit through less than perfect service or other notification -he must 'commence proceedings to challenge the judgment' when it is possible to do so, otherwise he cannot later claim non-recognition of the 'default' judgment delivered against him. 95 The extent and limits of this burden depend on the specific circumstances.
96
If one transfers this idea to collective actions, it again shows that the opt-out system used in the WCAM and the burden it puts on the group members -namely, to either react and exit the proceedings or not to react and be bound by the resultscannot be regarded as a violation of Article 34 no. 2 as long as sufficient care and effort is invested in a proper notification system. In sum, even if one were to apply Article 34 no. 2 -against its wording and intentions -to the WCAM procedure, there would be no violation of that provision as long as the EU Service Regulation is observed for known group members and adequate public notices are given for others.
Conclusion
The foregoing analysis does not exhaustively cover all aspects that may ever become relevant with regard to the recognition of a Dutch WCAM settlement in Germany. Depending on the particular case, many other factors may play a role, such as special defects of the procedure that would qualify as ordre public violations or theoretically even conflicting judgments in the sense of Article 34 no. 3 or 4 Brussels I Regulation. Nevertheless, it could be shown that the WCAM procedure as such and as it has been used in practice by the Gerechtshof Amsterdam in the Shell and Converium cases does not create any obstacles to recognition. According to Article 33 Brussels I Regulation, a WCAM settlement decision must therefore in principle be recognized in Germany. Whether the same result applies to other EU Member States depends on their understanding of the local ordre public, but in view of the general principles discussed above and the case law on Article 6 ECHR, it seems that similar results for other Member States are likely.
97
The analysis also shows that the WCAM procedure may indeed become a model for future legislation regarding collective procedures -be it on an EU level or within individual Member States. It has proven successful in practice and fulfils the requirement of a 'fair trial' in the sense of common constitutional law principles. With regard to transnational cases, however, the issue of jurisdiction is not yet adequately solved. Even though a possible lack of jurisdiction is not an obstacle to recognition under the Brussels I Regulation, the jurisdiction problem may become more pressing if other Member States' courts were also to take up transnational collective procedures under their own procedural rules. The provisions of the current Brussels I Regulation are not designed to deal with collective procedures and are clearly insufficient. This problem must therefore be tackled by EU institutions in the near future, because the WCAM experience once more confirms the diagnosis that collective procedures are 'here to stay'.
